
Just the Facts: Pleading Claims for Induced and
Contributory Patent Infringement after Iqbal

Following the United States Supreme
Court's decision in Ashcroft v.
Iqbal,1 which clarfied the reach of

the Court's decision in Bell Atlantic Corp.
v. Twombly,2 practitioners in all areas of
the law have been forced to reconsider
whether allegations that were previously
sufficient to state a claim for relief now
pass muster under the new standards. In
Iqbal, the Court reiterated that all claims
must contain "factual content that allows
the court to draw the reasonable infer-
ence that the defendant is liable for the
misconduct alleged."3 The pressing ques-
tion confronting plaintiffs is just how
much "factual content"-or, as Twombly
puts it, "further factual enhancement"-is
required to avoid dismissaL.

After Twombly, in McZeal v. Sprint
Nextel Corp., the Court of Appeals for
the Federal Circuit held that, to state a
claim for patent infringement, a plaintiff
may simply follow the form complaint
appended to the Federal Rules of Civil
Procedure.4 Although the form patent
infringement complaint, Form 18, has
remained largely unchanged since it was
first adopted in 1938 and contains scant
"factual content," Rule 84 of the Federal
Rules of Civil Procedure provides that
"(t)he forms in the Appendix suffice under
the() rules."5 In parial dissent in McZeal,
Judge Dyk lamented that while "a bare
allegation of literal infringement using the
form is inadequate to provide sufficient
notice to an accused infringer," the court
was constrained by Rule 84 to find that
allegations that track the form are suff-
cient to state a claim.6

Although the form patent infrngement
complaint suffces, at least for now, to
state a clai for literal direct infringement,

the form complaint does not address any
other type of infringement claim, such
as infringement by equivalents or the
indirect types of infrngement. As Judge
Dyk cautioned, "the forms should not be
interpreted as going beyond the fact situ-
ation described in the form."? Therefore,
while a plaintiff may seek refuge in the
form complaint for routine claims of literal,

direct infringement, questions remain about
the minimum allegations necessar to state
claims for other kinds of infrngement.

Well before McZeal and Judge Dyk's
comments about the proper scope of the
form complaint, distrct courts had rec-
ognized the inherent limitations of the
form complaint, especially for claims of
induced and contrbutory infringement.
In Shearing v. Optical Radiation Corp.,
for example, the court recognized that the
form patent infringement complaint "does
not contain the necessar allegations for

(35 U.S.c.) § 271(b) and (c) liability,"8
which are, respectively, the sections
of the statute that establish claims for
induced infringement and for contributory
infringement.

The median cost of

discovery in patent

infringement litigation is

now between $350,000

and $3 million.

As a preliminar matter, claims for
indirect infringement contain certain
essential elements not required of claims
for direct patent infringement. 9 Although
the statutory language defining induced
infringement is rather simple-anyone
who "actively induces infringement of a
patent" is also guilty of infringement-
additional elements are necessar to
establish such liability. In paricular,
liability for actively inducing another to
infringe a patent "requires evidence of
'specific intent' to induce infringement."lQ
Although Rule 9(b) permits conditions of
the mind, such as "intent," to be "alleged
generally," a claim for induced infringe-
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ment must at least contain a general alle-
gation of intent.

Likewise, to establish liability for con-
trbutory infringement, a plaintiff must not
only show infringement by another pary,

but it must also demonstrate that the defen-
dant had knowledge that a "material or
apparatus" that it sells is "especially made
or especially adapted for use in an infringe-
ment of (the plaintiffs) patent" and is "not
a staple arcle or commodity of commerce
suitable for substantial noninfringing
use."11 Absent such express allegations
of knowledge, a claim for contrbutory
infrngement should fail a Rule l2(b) test.

Although the "specific intent" and
"knowledge" pleading requirements may
not be paricularly onerous for plaintiffs
because they may be alleged gener-
ally, a more difficult problem confronts
plaintiffs bringing claims for indirect
patent infringement. Following Iqbal, the
important question that plaintiffs assert-
ing claims for induced and contributory
infringement must answer is how much
"factual content" a complaint must con-
tain connecting the defendants' activities
to the underlying direct infringement.

Because "(a) defendant's liability for
indirect infringement must relate to the
identified instances of direct infringe-
ment," a plaintiff must typically allege
direct infringement by a pary other
than the defendant accused of indirect
infringement to state a viable indirect
infringement claim.12 For example,
to establish a claim for infringement
by inducement pursuant to 35 U.S.C.
§ 27 1 (b), "there must have been direct
infringement by someone other than
the inducer."13 Likewise, a claim for
contributory infringement also requires
direct infringement by some other pary. 14

Hence, to state viable claims for indirect
infringement, a plaintiff must allege direct
infringement by one party and then con-
nect that infringement to the acts of the
defendant accused of contributing to or
inducing such infringement.

However, in the wake of Iqbal and
Twombly, "(a) pleading that offers 'labels



and conclusions' or 'a formulaic recitation
of the elements of a cause of action wil
not do.'''IS This proscription, and the man-
ner in which the Court applied it in Iqbal
and Twombly, has important implications
for claims of indirect patent infringement.

While a plaintiff asserting such claims
can arguably recite just the allegations of
the form patent infringement complaint to
establish the underlying direct infringe-
ment, the plaintiff must then aver facts
linking that direct infringement to the acts
constituting inducement or contrbution.
Such allegations would seem to be neces-
sar, at a minimum, to support a "reason-
able inference that the defendant is liable
for the misconduct alleged."16 Moreover,
it is likely that the "factual content" of
the allegations connecting the defendant's
conduct to the underlying infringement
wil be the most vulnerable to an Iqbal-

style challenge. 
17

Indeed, the allegations found wanting
in both Iqbal and Twombly involved a
very similar factual issue: the defendants'
alleged connection to the conduct of other
defendants. In both Iqbal and Twombly,
establishing such a nexus was a neces-
sar element of the defendants' liability.
In Twombly, for example, the plaintiffs,
to sustain their antitrst claims, were
required to plead facts demonstrating
an illegal agreement between the defen-
dants. Although the plaintiffs alleged that
defendants engaged in parallel business
behavior consistent with a conspiracy,
the Supreme Court emphasized the need
"for allegations plausibly suggesting
(not merely consistent with) agreement"
between the defendants.18 Absent factual
averments establishing "plausible grounds
to infer an agreement," the Court was
unwiling to permit the plaintiffs the right
to conduct discovery, often an expensive
exercise in antitrst cases.19

In Iqbal, the crucial allegations cen-
tered on whether the defendants "them-
selves acted on account of a constitution-
ally protected characteristic."2o While
the plaintiff had adequately "allege(d)
that varous other defendants. . . may
have (targeted plaintiff) . . . for imper-
missible reasons," the plaintiff had no
factual allegations linking the defendants
at issue-high-ranking offcials-to the
impermissible policies executed by lower
level personnel,1 Because those high-
ranking offcials were not, as a matter of
law, vicarously liable for the actions of

their subordinates, the plaintiff's failure
to draw a factual nexus from the allegedly
unconstitutional policies to the defendants
themselves required the dismissal of the
claims against them.

For similar reasons, it would appear
that plaintiffs asserting claims for
induced and contributory patent infringe-
ment must be prepared to allege facts
that plausibly establish a connection
between the defendant's actions and the
underlying direct infringement. Although
this may be an easy obstacle to surmount
in the typical case, there are certainly

occasions when a plaintiff has a reason-
able, good-faith suspicion of such a
connection but has no basis upon which
to allege facts to support that suspicion
without the opportunity to conduct dis-
covery. Nevertheless, absent such allega-
tions, courts wil be reluctant to "unlock
the doors of discovery"22-a paradox that
plaintiffs in all types of cases wil likely
face after Iqbal.

According to statistics cited by Judge
Dyk in McZeal, the median cost of discov-
ery in patent infrgement litigation is now
between $350,000 and $3 mion.23 Because
discovery in patent ingement cases is a
tie-consuming and expensive proposition,
especially, perhaps, in those cases in which
indiect infngement is a:eged, plaitiffs
must be prepared to a:ege enough facts to
persuade the distrct cours that there is a
"reasonable expectation that discovery wil
reveal evidence" to susta the plaitis'

clais.24 Ths wil require plaitis to allege

facts suffcient to satisfy the cours that their
indiect infngement clais are "plausible"
and, thus, that discovery wil be more than
an expensive fishig expedition. To do so,

plaintiffs assertng clais for induced and
contrbutory patent ingement must, to
paraphrase Twombly, a:ege facts suggestive
of, and not simply consistent with, intention-
al inducement of the underlying innge-
ment and knowledgeable contrbution to it.

As practitioners begin to understand
the full impact of Iqbal, it is likely that
plaintiffs, including those asserting pat-
ent infringement claims, wil face a wave
of new Rule 12(b) challenges. Because
Iqbal is a potential trap for the unpre-
pared, a plaintiff bringing claims for patent
infringement, especially claims for induced
and contrbutory infrngement, must care-
fully consider how much factual enhance-
ment the claims require to convince the
distrct court of their plausibility. .
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