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SEND IN THE B TEAM: INSURANCE COVERAGE FOR PERSONAL AND 
ADVERTISING INJURY 

 
Mark W. Dykes1 

 
I. INTRODUCTION  

Most lawyers are aware that the standard commercial general liability (“CGL”) policy 
provides defense and indemnity coverage (subject to policy terms) for bodily injury and property 
damage.  Thus, if the insured (with a CGL policy, almost always a corporate entity) injures 
another party or damages property of another, the insurer will defend the insured against the 
subsequent lawsuit and indemnify the insured against a judgment, assuming that all policy 
requirements for coverage are met and no exclusions apply. 
 

The bodily injury/property damage coverage is sometimes referred to as the “A” 
coverage for the subheading under which it appears in “Section I: Coverages” of the standard 
ISO (Insurance Services Office) CGL form.  “A” of course implies that there is at least a “B,” 
and indeed there is: coverage for “personal and advertising injury.”2   

 
The B coverage is arguably less well-known than the A coverage and inarguably far more 

complicated, given the many definitions, “predicate offenses,” and exclusions applicable to the 
coverage, and ever-new and evolving fact patterns involving the internet and cybersecurity 
(however, as discussed below, by the time this article is published there will be a new set of 
endorsements in place excluding coverage from the CGL policy for cybersecurity claims).   

 
Nomenclature is confusing here as well, because “personal injury” sounds like a 

synonym for “bodily injury,” particularly given the normal use of the term “personal injury” in 
the legal trade (concerning this issue, be very careful in drafting or reviewing insurance 
requirements that the phrase “personal injury” is not really  meant to be “bodily injury”).  Under 
the CGL form, “‘Bodily  injury’ means  bodily injury, sickness or disease sustained by a person, 
including death resulting from any of these at any time.”  Although, as noted below, “personal 
and advertising injury” has a bodily injury component, the coverage otherwise has nothing to do 
with bodily injury.  The “personal injury” referred to is instead infringement of certain legally 
protected rights, such as the right to privacy. 

 
It is impossible in a short article to do justice to the B coverage or even a subset of the B 

coverage.  We will hit only some high points, with an emphasis on advertising injury.  
 

                                                 
1 Mark Dykes is a shareholder at Parsons Behle & Latimer, where he practices in the fields of insurance/reinsurance 
law, electric utilities, and litigation in bankruptcy and civil cases.  He has also taught insurance law at the University 
of Utah College of Law.   
2 There is also a “Coverage C” for enumerated medical expenses, payable on a no-fault basis, arising from bodily 
injury caused by an accident on the insured’s premises arising from the insured’s operations. 
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II. PREDICATE OFFENSES 

Coverage for advertising injury by itself was originally available only via an 
endorsement.  In 1986, this coverage was folded into the standard ISO policy.  That  policy 
defined “advertising injury” and “personal injury” separately.  In 1998, the ISO form adopted the 
combined term “Personal and advertising injury.”  The current ISO form defines the combined 
term as “injury, including consequential ‘bodily injury,’” arising out of a series of listed 
“offenses,” including false arrest/detention/imprisonment; malicious prosecution; wrongful 
eviction/entry; slander of person/disparagement (trade libel) of a person’s or organization’s 
goods or services; violation of privacy; and “the use of another’s advertising idea” in the 
insured’s “‘advertisement’” or “infringing upon another’s copyright, trade dress or slogan in the 
insured’s ‘advertisement.’”   

 
Although both “property damage” and “bodily injury” under the A coverage are defined 

terms, “injury” is not defined under the B coverage, save for the inclusion of the defined term 
“bodily injury” in “consequential bodily injury.”  Instead, the underlying substantive law must be 
consulted to determine if there has been an “injury” cognizable under the law.  

 
Concerning coverage for consequential bodily injury under the B coverage, exclusion 2.o 

of the A coverage provides that “This insurance does not apply to  . . . “‘Bodily injury’ arising 
out of ‘personal and advertising injury’”.  The thing to keep in mind is that “This insurance” here 
means the A coverage, not the B coverage.  When the ISO drafters added coverage (in 1998) for 
consequential bodily injury arising from personal and advertising injury, they felt compelled to 
add an exclusion to the A coverage to ensure that bodily injury arising from the B coverage 
would not be covered twice and thus entitled to application of two limits rather than one (A 
standard example of consequential bodily injury under the B coverage is the claimant who 
suffers a heart attack from being falsely arrested or imprisoned). 

  
As to the duty to defend, the Tenth Circuit refers to each of the enumerated offenses in 

the personal and advertising definition as a “predicate offense,” the existence of at least one of 
which must be shown by the underlying complaint against the insured before any further inquiry 
into coverage is required.  Novell, Inc. v. Federal Ins. Co., 141 F.3d 983, 986 (10th Cir. 1998). 

 
“Advertising injury” requires an advertisement.  Definitions are contained in Section V of 

the standard ISO form.  Thereunder,   
 

“Advertisement” means a notice that is broadcast or published to the general 
public or specific market segments about your goods, products or services for the 
purpose of attracting customers or supporters.  For the purposes of this definition: 
 
a. Notices that are published include material placed on the Internet or on similar 
electronic means of communication; and  
 
b. Regarding web-sites, only that part of a web-site that is about your goods, 
products or services for the purposes of attracting customers or supporters is 
considered an advertisement. 
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Although the phrase “specific market segments” gives at least running room to the notion 
that coverage can apply if the advertisement is distributed to an extremely narrow group (perhaps 
even a single individual), the phrase “broadcast or published” in the definition is usually 
interpreted as importing a requirement of wide distribution of the advertisement for coverage to 
attach, and thus a back-door requirement that the segment at issue be of appreciable size.   See 
Rombe Corp. v. Allied Ins. Co. 128 Cal.App.4th 482, 492 (4th Dist. 2005) (small breakfast 
meeting of insured’s competitors did not constitute a market segment; “The term ‘specific 
market segments’ does not relieve an insured of the burden of demonstrating that it was engaged 
in relatively wide dissemination of its advertisements even if the distribution was focused on 
recipients with particular characteristics or interests.”)  See also Santa’s Best Craft, L.L.C. v. 
Zurich Am. Ins. Co., 941 N.E.2d 291, 303 (Ill. App. 2010) (citing Rombe). 

 
The insuring agreement for the B coverage is almost identical to that for the A coverage.  

Thus, the carrier will “pay those sums that the insured becomes legally obligated to pay as 
damages because of ‘personal and advertising injury’” to which the insurance applies, and has 
the “right and duty” to defend the insured against a suit asserting personal or advertising injury.  
Defense payments do not erode the limits for coverage available.  Section II, “Who is an 
insured,” applies to the B coverage, as does Section IV, “Commercial General Liability 
Conditions[.]”    

 
The same rules governing the duty to defend under the A coverage apply to the B 

coverage: 
 

A duty to defend arises “when the insurer ascertains facts giving rise to potential 
liability under the insurance policy.” Sharon Steel Corp. v. Aetna Cas. & Sur., 
931 P.2d 127, 133 (Utah 1997). When the allegations, if proven, show “there is no 
potential liability [under the policy], then there is no duty to defend.” Deseret 
Fed. Sav. v. U.S. Fid. & Guar., 714 P.2d 1143, 1147 (Utah 1986). Under Utah 
law, the court must interpret the insurance policy as it would any written contract, 
under general contract interpretation principles. Benjamin v. Amica Mut. Ins. Co., 
140 P.3d 1210, 1213 (Utah 2006). If one claim or allegation triggers the duty to 
defend, the insurer must defend all claims (that is, covered and noncovered 
claims), at least until the suit is limited to the non-covered claims. Id. at 1216. 
Finally, and perhaps most important: “‘When in doubt, defend.’”  Id. at 1215 
(quoting APPLEMAN ON INS. LAW & PRACTICE § 136.2[C] (2d ed.2006)). 
 

Ohio Casualty Ins. Co. v. Cloud Nine, LLC, 464 F.Supp.2d 1161, 1166 (D. Utah 2006) 
(trademark/trade practices case).  However, as noted below concerning the Utah Supreme 
Court’s recent Basic Research decision,3 the duty to defend is not limitless.   
 

The A coverage applies only if, inter alia, the bodily injury or property damage is caused 
by an “‘occurrence,’” defined as “‘an accident, including continuous or repeated exposure to 
substantially the same general or harmful conditions.’”  “Occurrence” has no application to the B 
coverage under the ISO form.  It is in fact very difficult to conceptualize the torts of malicious 

                                                 
3 Basic Research, LLC v. Admiral Ins. Co., 2013 UT 6; 297 P.3d 578. 
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prosecution or false arrest and so forth as “accidental.”  Although, as noted below, personal and 
advertising injury arising from a “knowing violation of another’s rights” is excluded from 
coverage, the courts have set a very high bar for this exclusion when it comes to carrier 
arguments that the exclusion relieves them of the duty to defend:  
  

As other courts have concluded, this exclusion must be understood as applying 
only to the intentional and knowing infliction of injury, and not to injury resulting 
from reckless or negligent behavior. Here, [the underlying plaintiff’s] allegations 
concerning Cleary fall well within the range of reckless misconduct.  Because 
[plaintiff’s] allegations leave it possible for Cleary to be found liable based on 
something less than intentional and knowing infliction of injury upon [plaintiff], 
the exclusion does not negate Norfolk's duty to defend Cleary. 

 
Norfolk & Dedham Mut. Fire Ins. Co. v. Cleary Consultants, Inc., 958 N.E.2d 853, 863 (Mass. 
App. 2011) (lawsuit asserting that superior at work “made sexually explicit, inappropriate, and 
unwelcome comments” to plaintiff notwithstanding her protests).4  See, also, e.g., CGS 
Industries, Inc. v. Charter Oak Fire Ins. Co., 720 F. 3d 71, 83 (2013) (“Despite the boilerplate 
allegation of willful misconduct, Five Four's Lanham Act section 43(a) claim did not require it to 
prove that CGS intended to infringe on its trademark . . . .”); Fuisz v. Selective Ins. Co. of 
America, 61 F. 3d 238, 245 (4th Cir. 1995) (insurer had duty to defend defamation claim that 
asserted both recklessness and actual malice). 
 
III. EXCLUSIONS 

As is normal for insurance policies, the B coverage is granted subject to a number of 
exclusions.  As the use of the internet has expanded, so have the exclusions.  Although there are 
others, some of the more important exclusions in the current CGL form are for personal and 
advertising injury arising from: 
 

 a knowing violation of another’s rights, 
 

 an agreement under which the insured has assumed another’s liability,5 
                                                 
4 However, if included with the policy an endorsement entitled “Employment-related practices exclusion” will 
exclude all such claims, in which case coverage must be obtained under an employment practices liability policy.   
5 There is a trap for the unwary in this exclusion (2.e.) from the B coverage.  Under the A coverage, if via contract or 
agreement (an “insured contract”) the insured assumes the tort liability of another party to pay damages to a third 
party arising from bodily injury or property damage, the carrier will reimburse the insurer for those indemnity costs.  
Such indemnity provisions are extremely common in a multitude of contracts.   

However, Exclusion 2.e. of the B coverage excludes personal and advertising injury “for which the insured has 
assumed liability in a contract or agreement.”  There is no carve-out for an insured contract.  Thus, if the insured has 
agreed to indemnify another party for damages arising from personal or advertising injury caused by that other 
party, the insured’s policy will not reimburse the insured for the indemnity costs.  See Santa’s Best Craft, L.L.C. v. 
Zurich Am. Ins. Co., 941 N.E.2d 291, 298 (Ill. App. 2010) (although license agreement had indemnity clause, B 
coverage “specifically excluded coverage for personal and advertising injuries ‘for which the insured has assumed 
liability in a contract or agreement[]’’’ with no insured contract exception).  There is, however, a limited exception 
to the exclusion available via endorsement for personal injury arising from false arrest, detention or imprisonment, 
which could be useful for users or providers of private security arrangements.  
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 the failure of goods, products or services to conform with statements of quality, price or 

description made in the insured’s advertisement, 
 

 the infringement of copyright, patent, trademark, trade secret or other intellectual 
property rights, provided, however, that the exclusion does not apply to infringement in 
the insured’s advertisement of copyright, trade dress or slogan, 
 

 conduct by an insured that is in the advertising business, include designing internet 
content for others and acting as a search, content or service provider (to fill this enormous 
gap in coverage for such entities, specialized errors and omissions coverage is available 
for advertisers and other media entities),  
 

 statements made in electronic chat rooms or bulletin boards hosted, owned or controlled 
by the insured, 
 

 the unauthorized use of another’s name or product in the insured’s e-mail address, 
domain name, or similar tactics to mislead another’s potential customers, and 
 

 the distribution of material in violation of the Telephone Consumer Protection Act 
(prohibits certain marketing conduct via telephone phone or fax), the CAN-SPAM Act of 
2003 (applies to unsolicited e-mails), or any law or regulation that prohibits or limits the 
distribution of information.    
 
The exclusion for infringement of copyright, patent, trademark, trade secret or other 

intellectual property rights slammed the door on a tremendous amount of litigation over whether 
claims of trademark infringement were covered.  See Ohio Casualty Ins. Co. v. Cloud Nine, LLC, 
464 F. Supp.2d 1161, 1167 (D. Utah 2006) (“Courts also find that where there is no exclusion 
specific to trademark (as is the case in Ohio Casualty's Policy), the phrase ‘advertising idea’ is a 
broad enough term to include and provide coverage for trademark infringement.”).6  Although 
the cases were rarer, some pre-exclusion decisions “held that where an advertising technique 
itself is patented, its infringement may constitute advertising injury.  Dish Network Corp. v. Arch 
Specialty Ins. Co., 659 F.3d 1010, 1018 (10th Cir. 2011).  Cf. Auto Sox USA Inc. v. Zurich North 
America, 88 P.3d 1008, 1011 (Wash. App. 2004) (“If the insured took an idea for soliciting 
business or an idea about advertising, then the claim is covered.   But if the allegation is that the 

                                                                                                                                                             

The lesson: be wary of signing agreements indemnifying others for claims which could give rise to personal or 
advertising injury.  And again: be very careful in the use of “personal injury” in indemnity agreements. 
6 Note that the exception to the “intellectual property exclusion” brings coverage for use of another’s trade dress in 
an advertisement, but not trademark, back into the fold.  They are not the same thing.  “Trade dress” is “‘the total 
image of a good as defined by its overall composition and design, including size, shape, color, texture, and 
graphics.’”  Louis Vuitton Malletier v. Dooney & Bourke, Inc., 454 F.3d 108, 115 (2nd Cir. 2006) (citation omitted).  
“Trademark” is “‘any word, name, symbol, or device, or any combination thereof’” used by a person “‘to identify 
and distinguish his or her goods . . . from those manufactured or sold by others and to indicate the source of the 
goods, even if that source is unknown.’”  Id. at 116 (quoting 15 U.S.C. § 1127, part of the Lanham Act).  
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insured wrongfully took a patented product and tried to sell that product, then coverage is not 
triggered.”) (citation omitted).   

 
IV. The Issue of a Causal Connection and the Basic Research Decision. 

Basic Research, LLC v. Admiral Ins. Co., 2013 UT 6; 297 P.3d 578, addressed a vexing 
question that has arisen scores of times in cases under the B coverage: to trigger coverage for 
advertising injury, what must the relationship be between the advertisement and the injury?  
Does it suffice that an advertisement was somehow factually involved in the chain of events 
leading to the claim?  “No,” answered the Utah Supreme Court.   

 
In Basic Research, Basic Research marketed a weight-loss product, which it promoted 

with the slogans “‘Eat All You Want And Still Lose Weight’” and “And we couldn’t say it in 
print if it wasn’t true!’”  2013 UT 6, ¶ 2.  Basic Research did not come up with the slogans, but 
instead licensed them from another entity.  Id., ¶2 n.1. 

 
When buyers remained corpulent notwithstanding their use of the product, they sued 

Basic Research for false advertising, product defect, and failure of the product to perform.  Id. ¶ 
2.  Basic Research sought a defense from its insurer, Admiral, asserting that the complaint 
alleged advertising injury.  Admiral declined to defend.  Id. at ¶ 3.  Basic sued Admiral for a 
declaration that Admiral was obligated to defend.  Id. at ¶4.7  The trial court granted Admiral’s 
motion for summary judgment  The Utah Supreme Court affirmed.  

 
 In support of coverage, Basic Research offered a very simple, literalistic argument: the B 

coverage applies to claims for injury arising out of the insured’s use of another’s advertising idea 
in the insured’s advertisement.  Basic Research’s advertisements used another’s advertising idea. 
The plaintiffs alleged that because of the advertising, they bought the product, which failed to 
perform.  “Accordingly, Basic Research asks the court to require indemnification[8] against 
claims of ‘personal and advertising injury’ where the claim has some factual connection with 
Basic Research’s ‘use of another’s advertising idea’ in its advertisement.”  Id., ¶10. 

 
Basic Research does not address the meaning of “advertising idea,” which the policy 

leaves as an undefined term.  Courts have defined the term as “an ‘idea for calling public 
attention to a product or business, especially by proclaiming desirable qualities so as to increase 
sales or patronage.’”  Ohio Casualty Ins. Co. v. Cloud Nine, LLC, 464 F. Supp.2d 1161, 1166 (D. 
Utah 2006) (citation omitted). 

The Utah Supreme Court explained when it was proper to deny a defense: 

In Utah, an insurer has a duty to defend “when the insurer ascertains facts giving 
rise to potential liability under the insurance policy.” Where the allegations, if 
proved, show “there is no potential liability [under the policy], there is no duty to 
defend.”  The question of whether there is potential liability under the policy “is 

                                                 
7 Normally, to avoid claims of bad faith, the carrier defends under a reservation of rights and then files the 
declaratory judgment action.  The insurer’s failure to do so here suggests that the carrier believed its position was 
very solid.     
8 Basic Research was not seeking indemnification, which refers to payment of a judgment, but instead a defense. 
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determined by comparing the language of the insurance policy with the 
allegations of the complaint.”  “The question is whether the allegations, if proved, 
could result in liability under the policy.” “If the language found within the 
collective ‘eight corners’ of these documents clearly and unambiguously indicates 
that a duty to defend does or does not exist, the analysis is complete.”  

 
Id. at ¶ 7 (citations omitted). 
 

The court found an insufficient causal relationship between the underlying injuries 
alleged and the use of another’s slogans in Basic Research’s advertisement.  To trigger coverage, 
the injury must directly arise from the fact that the advertising idea belonged to another party:  

 [I]in order to trigger Admiral’s duty to defend, the underlying claims must allege 
“personal and advertising injury” that occurred as a result of the “use of another’s 
advertising idea.” That connection is lacking in the present case. Although the 
underlying claims asserted that Basic Research used the slogans “Eat All You 
Want And Still Lose Weight” and “And we couldn’t say it in print if it wasn’t 
true!,” the underlying causes of actions were in no way dependent on the source 
or ownership of those slogans. In fact, if the underlying claims were to go to trial, 
the plaintiffs would never be required to prove the original source of the slogans. 
They would need to prove only that Basic Research used the slogans to market a 
defective product. 
 

Id., ¶ 11.  See also id. at ¶12 (“Where the alleged damages do not legally ‘aris[e] out of’ the 
policyholder’s ‘use of another’s advertising idea,’” the underlying claims do not obligate the 
insurer to indemnify.”). 

Of course, if Basic Research had itself come up with the slogans, its coverage argument 
would have evaporated:  

If we were to interpret the coverage terms as Basic Research requests, parties 
insured under this type of language would be able to indemnify themselves from 
all defective product liability by simply limiting their advertising, however false 
or deceptive, to the use of slogans and materials owned by other entities. 

Id., ¶ 14.  

Put another way, “advertising injury” does not cover the kind of “false advertising” that 
most laypeople have in mind: claims that a manufacturer lied in advertisements about how its 
product would perform.  See id. at ¶ 15 (“the underlying claims do not depend on whether Basic 
Research owned or was otherwise entitled to use the slogans, but on whether the slogans 
constitute false advertising. The underlying claims do not “aris[e] out of” Basic Research’s “use 
of another’s advertising idea” in the sense required for coverage under the Policy.”)  Although 
the B coverage exclusions independently exclude claims grounded in a product’s failure to 
perform as advertised, Basic Research suggests that even without that exclusion, the definition of 
“advertising injury” did not include the claims before it. 

For coverage to attach, even a competitor of the insured must assert a causal link between 
the advertisement and the injury.  Thus, in Novell, Inc. v. Federal Ins. Co., 141 F.3d 983, 988 
(10th Cir. 1998), the Tenth Circuit rejected Novell’s claim that it was entitled to a defense under 
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the B coverage when the insured was sued for breach of contract not to develop a competing 
product.  Although Novell advertised the competing product, that advertisement was not the 
cause of the injury: “Ross was injured when Novell/WordPerfect created and sold a competing 
product in direct contravention of oral and written statements to him. The fact it may have 
advertised the competing product to consumers simply did not cause Ross' injuries.”  Id. at 988. 

 
V. Privacy; Cybersecurity; New Endorsements 

The insurance industry’s normal approach when it sees allegedly unforeseen coverage 
theories gain traction is to put in an exclusion in new and renewal policies and develop a new 
policy form (with new premiums) covering the now excluded event.  

 
In 2013, ISO introduced an endorsement, “Amendment of Personal and Advertising 

Injury Definition,” which stated that “Paragraph 14.e of the Definitions section” did not apply to 
the B coverage.  Paragraph 14.e. identifies ‘“Oral or written publication, in any manner, of 
material that violates a person’s right to privacy[,]” as one of the offenses which could give rise 
to personal and advertising injury.  This amendment, if the carrier uses it, is a substantive 
reduction in coverage, not simply a definitional tweak. 

 
Assuming the policy at issue does not exclude claims for violations of privacy, “the term 

‘privacy’ can be interpreted in multiple ways and be used to mean either secrecy or seclusion.”  
Park University Enterprises, Inc. v. American Casualty Co. of Reading, PA, 442 F.3d 1239, 1248 
(10th Cir. 2006).  In Park University, a (pre-exclusion) TCPA case, the carrier argued that 
coverage for violation of privacy applied only to the right of secrecy, not seclusion, given the 
policy requirement that there be a “publication,” and that the unwanted receipt of faxes did not 
implicate secrecy rights because there was no publication.  The Tenth Circuit held that for a 
layman, in whose eyes the policy must be read, the requirement of “publication” was met 
because by a mass fax the insured “made information known[,]” and it was irrelevant that the 
“‘legal’” requirement of  publication to a third party was not met.  Id. at 1250. 

 
For there to be a violation of a person’s right to privacy, there first must be a right to 

privacy.  The substantive law must be consulted to determine if such a right exists.  See A & B 
Ingredients, Inc. v. Hartford Fire Ins. Co., 2010 WL 5094419 (D. N.J. 2010) (because governing 
law did not recognize a common law right of privacy, carrier had no duty to defend allegations 
that the right was violated by the insured). 
 

The privacy coverage has been used by insureds to argue that coverage should apply 
when computer data are disclosed.  One issue is: disclosed by whom?  As of this writing, a 
decision burning up the blogosphere is Zurich Amer. Ins. Co. v. Sony Corp. of Amer., Index No. 
651982/2011 (N.Y. Sup. Ct., N.Y. Cnty.), an oral ruling issued by a New York trial court concerning 
whether Zurich and other carriers had a duty to defend Sony in the massive PlayStation breach, 
where hackers infiltrated the system and stole users’ personal information.  Sony relied on the 
“violation of privacy” prong of the B coverage.  The court agreed with the insurers that this coverage 
applied only to violations committed by the insured, not violations by third parties.  Criticism of this 
decision has been strong, given that the privacy coverage does not refer to publication of private 
information by the insured, but publication “in any manner that violates a person’s right of privacy.” 
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VI. 2014 Exclusions for Cybersecurity. 

For renewals and new policies issued on or about May 1, 2014 and thereafter, the battle 
over CGL coverage for privacy violations arising from data breaches and other cybersecurity 
problems will be over before it begins, for that is nominally the effective date of new ISO 
endorsements which are intended to close off CGL coverage for these claims and steer insureds 
towards purchasing new policies specifically intended for cybersecurity issues.   

 
Policies issued on the standard form prior to the effective date of these endorsements will 

not be affected.  Under the Insuring Agreement for the B coverage, that coverage applies “only if 
the offense was committed . . . during the policy period.” (by comparison, the Insuring 
Agreement for the A coverage applies only if the “‘bodily injury’ or ‘property damage’ occurs 
during the policy period . . . .”)  Thus, if a cybersecurity claim is filed against the insured arising 
from an offense which occurred when a pre-exclusion policy was in effect, the 2014 
endorsements  will have no effect, although the insured will still have to convince the court that 
the claim is otherwise covered. 

 
 Concerning the B coverage, the 2014 exclusion is as follows:   
 
2. Exclusions 
  
This insurance does not apply to: 
 
Access Or Disclosure Of Confidential Or Personal Information 
 
“Personal and advertising injury” arising out of any access to or disclosure of any 
person's or organization's confidential or personal information, including patents, 
trade secrets, processing methods, customer lists, financial information, credit 
card information, health information or any other type of nonpublic information. 
 
This exclusion applies even if damages are claimed for notification costs, credit 
monitoring expenses, forensic expenses, public relations expenses or any other 
loss, cost or expense incurred by you or others arising out of any access to or 
disclosure of any person's or organization's confidential or personal information. 
 
In addition, exclusion  2.p. of the A coverage, which currently excludes damages arising 

from the loss of use of, damage/corruption to, or inability to access, electronic data, is being 
expanded to encompass the new exclusions.  

 
In a memorandum filed with state insurance commissioners, ISO asserted that each 

exclusionary endorsement was simply a “reinforcement of coverage intent[,]” because  the CGL 
policy was never intended to cover damages from data breaches.  Instead, “such coverage may 
be more appropriately covered under certain stand-alone policies including, for instance, an 
information security protection policy or a cyber liability policy.”  The takeaway here is of 
course to make sure that the proper coverage is in place to protect against such liabilities.  
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VII. Conclusion 

It is easy to tell, usually, when bodily injury or property damage is afoot such that your 
client (or you and your client together) should consult the carrier.  It is not so easy to tell when 
personal or advertising injury is lurking, given the extraordinary complexities of this coverage  
and the insurance industry’s continuous efforts to draft around prior coverage decisions.  If your 
client is sued, or hears noises about a potential suit, for anything that sounds like one of the 
predicate offenses for the B coverage, look into coverage immediately.  

 
 


